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certain conditions, the authority tu exercise all rights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com- 
mercial or other purposes.! 

As to the legal and international effects of this charter and 
of the later imperial Act of April, 1886, by which the charter 
has apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent.2 Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty ? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sovereignty and responsibility ? 

In considering these questions it must be borne in mind 
that Germany had in 1886 practically no colonia! experience. 
England, with her vast system of colonies and dependencies, 
and with her factories and mercantile establishments in every 
part of the world, is famihar with the several distinctions 
for legislative, judicial, and executive purposes between the 
British dominions as a whole and the places outside the British 
dominions in which British jurisdiction is exercised ; befveen 
the United Kingdom and the colonies and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of Parliament as British possessions ; and lastly, between the 
several classes of British possessions ; and with the mode in 
which, extent to which, and conditions under which imperia‘ 
authority may be exercised in places belonging to each of 
these categories. Germany, when the present empire was 
formed, had no'colonies, and few important mercantile settle- 
ments in foreign countries, and the constitution of the empire 
contained no provision for the mode in which authority was 


1 Hertslet, Map of Africa by Treaty, i. 303. 

* See,e.g., Hall Foreign Jurisdrction of the British Crown, part ui, chap. 3; 
Westlake, Chapters on the Principles of International Law, p. 177; Despagnet; 
Essai sur les Protectorats, chap. iii. 
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to be exercised in any possessions or colonies which might 
subsequently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories—tho 
Reichsgebiet proper—and their new acquisitions beyond the 
seas; and the tendency was to distinguish these latter by 
the collective name of protected teriitory, or ‘Schutzgebiet.’ 
it was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whether the natives were or were not German 
sudjects ; and generally as to the nature and eatent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 
The German Protectorate in East Africa, with its double 
government by tho Imperial Crown and by a chartered 
compgny, was a political experiment resembling in its nature, 
and perhaps cunscionsly modelled on, the earher form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close paralle] in the vagueness 
of language of the English Regulating Act of 1773, and this 
vagueness is probably attributable in cach case to the same 
causes. As Sir James Stephen has 1emarked,! the authors 
of the Regulating Act ‘wished that the King of England 
should act as the sovereign of Bengal. but they did not wish 
to proclafm him to be so.’ 

The questions which were raised with reference to the 
German protectorate claimed in 1885 may be raised, and 
have been raised, with reference to tht English protectorates 
established in various parts of Africa over regions occupied 
by uncivilized tribes. The term ‘ protectorate,’ it has been 


1 Nuncomar end Impey, u. 120. 
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observed, implies a protecting State and a protected State, 
How can it be applied to uncivilized regions where there is 
no organized State to protect ? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty ?!_ The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896. In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury,? intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Vict. c yo, s. 11), be treated 
as if it were within the limits of Her Majesty’s dominions. 


1 The followmg are lustrative specimcns of treaties made with native 
chiefs in Africa — 

‘[name of chief] hereby declares that he has placed lumself and all his 
territories, countries, peoples, and subjects under the protection rule, and 
government of the Imperial British East Africa Company, and has ceded 
to the said Company all its [gu his] sovereign mghts and nghts of govern- 
ment over all his territory s, countries, peoples, and subjects, in consideration 
of the said Company granting the protection of the said Company to hin, 
his territories, countries, pooples, and subjects, and extending to them 
the benefit of tho rule and government of the said (‘ompany. And ho 
undertakes to hoist and recognize the flag of the said Company.’ Hertslet, 
Map of Africa by Treaty, 1 106. 

‘We, the undersigned Sub Chiefs, . . acting for and on behalf of the 
Wanyassa people livmg within [specified limits], most earnestly beseech 
Her Most Gracious Majesty the Queen of Groat Bntaim and Ireland , . . 10 
take our country, ourselves, and our peoples under her speciay protection, 
we solemnly plodging and binding ourselves and our peoples to observe 
the following conditions :-— 

‘1. That we give, over al] our country within the above-desenbed hmuits, 
all sovereign nights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty the Queen (&c.] 
for all tame coming.’ Hertslet,1 188 

It 1s difficult to see what residuum of sovereignty remains after these 
cossions, 

* Times, July 29, 1896. 
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And this might, perhaps, reasonably be held, for the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Act.1 It must be remembered, however, 
that the points of law arising in the Jameson cuse were not 
fully argued, and that the language of a charge to the jury 

cannot always be construed with the same strictness as the 

language of a judgement. The law was laid down in the 

Jameson case with reference to the construction of a particular 
statute, and the propositions embodied in the chief justice’s 

charge must not receive too wide an application. It seems 

clear that for ordinary purposes the territory of a protectorate 

is foreign and not British territory. If this were not so, 

orders for establishing and regulating the jurisdiction excr- 

cisable within it by British authorities could not be made 

under the Foreign Jurisdiction Act. Perhaps it would be 

accurate to say that for the purposes of municipal law the 

territory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 

part of the British dominions. ‘The line of division is thin, 

but it exists, and it has its utility. If the objection is raised 

that protectorates of this kind are inconsistent with previously 

received rules and formulae of international law, the answer 
is that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference; that inter- 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development ; 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised? 


* See the Order in Council as te jurisdiction in the protectorate, below, p. 405. 
* The terms ‘ protectorate’ and ‘sphere of influence’ have sometimes 
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The application to protectorates of the machinery of the 
Foreign Jurisdiction Acts has brought into greater pruminence 
the question as to the classes of persons with respect to whom 
the jurisdiction exercised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrange- 
ment between the British Crown and the territorial sovereign, 
it clearly can be made exercisable in the case of persons under 
either ot those authorities But in the territories where it 
was first exercised, it was required for the protection of 
foreigners, and was not intended for, and was nat exercised 
in the case of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were either 
British subjects or persons entitled to the political protection 
of the British Crown. And the Ottoman Order m Council 
of 1899 (Articles 16-19), hke other Orders in Council iramed, 
on the same lines, includes British-protected persons in its 
definition of British subjects (Art. 3) and orders provision for 
the registration of Britash subjects as so defined. In the 


ben loosely treated as synonymous But the latter term has merely a 
ncgative meaning It implis an engagement between two States, that 
one of thom will abstam from imterfermg or cxercising influence withm 
cortain tenitorics, which, as between the contracting parties, are reserved 
for the operations of the othtr Such an engagement docs not of itself 
involve the exercise of any powers or the assumption of any responsibility 
by either State within the sphere of influcnce reserved to itself. But tho 
oxclusion of interference by one of the States within a particular territory 
may mvolvc tho assumption by the other of some degree of responsibility 
for the mamtcnance of order within that territory Thus a sphere of 
influenco 18 a possible protectorate, and tends to pass into a protectorate, 
just as a protectorate tends to pass mto complete sovereignty. The chet 
use of cstabhshing a sphere of mtluence appears to be to minimize the 
risk of war arising from sctumbles for territory, and to obviate the necessity 
for offective occupation as a bar to annexation or encroachment by a 
competent State But the arrangement yn which a ‘sphere of influence 
18 based hag, of itself, no mternational validity, and 1s not binding except 
on such States as are parties to the arrangement. The phrase was invented 
to meet a transient state of things, and 1s perhaps tending to become 
obsolete, 
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case of the Laconia,’ which was between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
long acquiesced in allowing the British Government jurisdic- 
tion between British subjects and subjects of other Christian 
%tates exercised by means of consular courts, and that whilst 
there was no compulsory power in a British court in Turkey 
bver any but British subjects, a Russian or other foreigner 
night voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Laconia case applied to a state of cir- 
‘umstances where there were several Powers exercising cxtra- 
erritorial jurisdiction in the territories of the same State. 
[6 requires modification in its application tu the conditions 
fa protectorate. The assumption of control over the foreign 
‘elations, or, to use another expression, over the external 
iovereignty, of a State implies the assumption of responsi- 
ility both for the safety and for the good conduct of foreigners 
vho resort to the territories of the protected State and who 
we not subjects of the protecting State, that is to say, for 
natters which, in the case of an independent State, are dealt 
vith by diplomatic intervention. And, eacept where the 
ocal law and administration of justice are in full conformity 
vith European standards, this responsibility cannot he effec- 
ively discharged unless the courts of the protecting State 
‘xercise jurisdiction over such foreigners. 

Conversely, when the protecting State establishes courts 
vith competent jurisdiction and adequate security for the 
dministsation of justice in accordance with Western ideas, 
he necessity for consular courts of other Western Powers 
lisappears. Thus, when France established a protectorate 
iver the regency of Tunis and set up French courts in the 
egency, the Queen consented to abandon her consular juris- 
diction, with a view to Britisa subjects in the regency becoming 

? (1863) 2 Moo. P. C., N. 8., 161; 33 Law Journal, N.S, P. M. & A, 11. 

1691 pd 
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justiciable by those French courts under the same condi- 
tions as French anbjects.t 

Accordingly, the assumption of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter- 
national law jurisdiction over foreigners is, in such protec- 
torates, legally exercisable.” 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have been gradually extended in their adaptation to 
protectorates. may be illustrated by the Orders in Council 
which have at various times been made for different regions 
in Africa. 

A comparatively early stage in the process of development 
is represented by an Order of 1889 3 under which ‘ local juris- 
dictions’ could be constituted where necessary. The Order 
declared that the powers conferred by it within a‘local juris- 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant, usage, sufferance, or other lawful 
means Her Majesty had power or authority in retation to 
such persons and matters, that is to say :— 

(1) British subjects as defined by the Order ; 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris- 
diction (whether such subjects were or were not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, who should submit 


? The British consular jurisdiction established in Tunis under the Foreign 
Jurisdiction Acts was expressly abolished by the Order in Council of Decem- 
ber 31, 1883. 

* See, c.g , Westlake, Chapters on Pranciples of International Law, p. 187; 
International Law, Part I, Poace, chap. vi. 

* Tho Africa Order in Council, 1889. Stat. R. and O. Rev., vol. v, p. I- 
This Order and the amending Order of 1892 havo been practically superseded 
by the Orders of 1902 for British Central Africa and British East Africa. 
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themselves to a covfrt, in accordance with the provisions 
of the Order ; 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 

The term ‘ British subject ’ was defined as including not only 
3ritish subjects in the proper sense of the word, but also 

ny persons enjoying Her Majesty’s protection and, in par- 
ticular, subjects of the several princes and States in India 
ir alliance with Her Majesty, residing and being in the parts 
ot Africa mentioned in the Order The term ‘foreigner’ 
was defined as meaning a person, whether a native or subject 
ot Africa or not, who was not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘foreiguers’ seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a ‘ foreigner’ 
was expressly declared to require his specific consent in each 

case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction ovei 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Counc), 
1892. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means, 
her Majesty the Queen had power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite that— 


’ This language is in accordance with the terms of the enactment which 
18 reproduced by s. 15 of the Foreign Jurisdiction Act, 1890, and which was 
passed before the Interpretation Act, 1889. 


pd2 
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* By the general Act of the Conference éf Berlin signed in 1885 the 
several Powera who were parties thereto (in this Order referred to as 
the Signatory Powers) declared, with respect to occupations in Africa 
by any of the Signatory Powers, that tho establishment of authority in 
protected territories was an obligation resting upon the respective pro- 
tecting Powers; aud that, in order to the due fulfilment of the said 
obligations, as respects territories and places within the limits of the 
Order of 1889, which Her Majesty shouid have declared to be under 
the protection of Her Majesty, it was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should be justiciable under 
that Order in like manner as British subjects, and that for this purpose 
the provisions of the Order referring to British subjects should, as far 
as practicable, be extended to the subjects of those Powers.’ 


It then proceeded to enact that— 


‘Where Hor Majesty has declared any territory or place within the 
limits of the Africa Order in Council, 1889, to be a protectorate of Her 
Majesty,the provisions of that Order having reference Lo British subjects, 
except Part XIV thereof,' shall extend in like manner to foreigners 
to whom this Order apphes, and all such foreigners shall be justiciable 
by the courts constituted Ly the said Order for the protectorate under 
the same conditions as British subjects, and to the oxtent of the juris- 
diction vested by law in those courts; and Part XIi * and so much of 
the rest of the Order as requires the consent of any féreigner as a con- 
dition of the exercise of jurisdiction shall be of no force or efféct in the 
protectorate. so far as respects foreigners to whom this Order applies.’ 


The Order defined the expression ‘ foreigners to whom this 
Order applies’ as meaning subjects of any of the Signatory 
Powers, except He: Majesty, or of any other Power which 
had consented that its subjects should be justiciabie under 
the Africa Order of 1889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable under the 
Orders of 1889 and 1892, though very extensive in its scope 
was still personal in its character. 

These Orders were framed by the Foreign Office. But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and waich 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied. The 

1 Part XIV provides for the registration of British subjects, 


* As to civil jurisdiction over foreignors with the consent of themselves 
or their Governments. 
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Order made for the Bechuanaland Protectorate on May 9, 
1891,) after reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows :— 


‘Ii. The high commissioner may, on Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to be done all such matters and things within the 
limits of this Order as are lawful, and as in the interest of Her Majesty's 
service he may think expedient, subject to such instructions as he muy 
from time to time receive from He1 Majesty or through a secretary of 
state. 

‘III. The high commissioner may appoint so many fit persons as in 
the interest of Her Majesty’s service he may think necessary to be 
deputy commissioners, or resident commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers, and may define 
from time to time the districts within which such officers shall respec- 
tively discharge their functions. 

‘Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
directions and instructions as the high commissioner may from time to 
time think fit to give him. 

“The appointment of such efficers shall not abridgo, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him, 

‘The high commissioner may romovo any officer so appointed. 

‘IV. In the exercise of the powers and authorities hereby conferrel 
upon him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice, the 
raising of revenue, and gencrually for the peace, order, and good govern- 
ment of all persons within tho limits of this Order, including the pro- 
hibition and punishment of acts tending to disturb the public peace. 

‘The high commissioner in issuing such proclamations shall respect 
any native laws or customs by which the civil rolations of any native 
chiefs, tribes, or populations under Her Majesty’s protection are now 
regulated, except so far as the sume may be incompatible with the due 
exercise of Her Majesty's power and jurisdiction. 


‘VII. The courts of British Bechuanaland shall have in respect of 
matters occurring within the limits of this Order the same jurisdiction, 


1 Stat. R. and O. Rev., vol. v, p. 109. 
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civil and criminal, original and appellate, as they respectively possess 
from time to time in respect of matters occurring within British 
Bechuanaland, und the judgements, decrees, orders, and sentences of 
any such cuurt made or given in the exercise of the jurisdiction hereby 
conferred may be enforced und executed, and appeals therefrom may 
be had and prosecuted, in the same way as if the judgement, decree, 
order, or sentence had been made or given under the ordinary jurisdic- 
tion of the court. 

‘ But the jurisdiction hereby conferred shali only be exercised by such 


courts, and in such manner and to such extent, as the Governor of 


British Bechuanaland shall by proclamation from time to time direct.’ 


The Matabeleland Order in Council, 1894, now superseded 
by the Southern Rijplesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders which have since been made for different 
parts of South, East, and West Africa. They set up high 
courts and make administrative and legislative arrangements 
hardly distinguishable in their character from those adopted 
for regions which have been formally incorporated in the 
King’s dominions.1 : 

The genera! conclusions as to the classes of persoms and 
cases with respect to which jurisdiction may be exercised by 


‘courts established by Orders in Council in accordance with 


the Foreign Jurisdiction Acts appear to be-— 

1. The principles on which the jurisdiction rests do not 
exclude its exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 
the court is established, or any classes of cases, whether 
civil or criminal. 

2. But in practice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exercised in 

1 See the Africa Order printed in Stat. R. and O, Rev., vol. v. The Orders 
in Council made for the ‘ hinterland ’ protectorates adjoining British colonics 
on the West Coast of Africa have, instead of defining the jurisdiction exer- 
cisable in protectorates, transferred the powers of legislating for them to the 
legislature of the adjacent British colony. The legislation under these powers 
is either specific or simply applies the colonial law. 1n some cases jurisdiction 


appears to be exercisable over all persons. In other cases it is left with 
the chicfs, subject to the direction and control of the British authorities, 
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disputes between natives of the country or in criminal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express or implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence, or by such acts as théfecognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more gencral and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable} 

§. The Order in Council can limit and define in any 
manner which may be considered expedient the classes of 
persons and cases with respect to which jurisdiction is to be 
exercised. 


In considering the application of the foregoing principles 

to India, the chief differences to be borne in mind are :— 

(t) The limitations on the powers of the Indian Legisla- 
ture, by which is meant the authority described in Acts 
of Parliament as ‘the Governor-General in Council at 
meetings for the purpose of making laws and regula- 
tions ’ ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States. 

’ The references to native law and custom 1m some of these Orders clearly 

show that yunsdict.on was intended to be exerewed under them in cases 
between natives of the country. For a very curious illustration of the modo 


in which this kind of jursdiction has been exercised on the West Coast 
of Africa, see Fanti Customary Laws, by J. M. Sarbah (London, 1897), 
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The Indian Legislature iy the creation of statute. Its 
powers are derived wholly from Acts of Parliament, and are 
limited with reference tu persons, places, and subject-matter 
by the Acts of Parhament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
Will. IV, c. 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, ‘laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.e. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or 
native, foreigners or others, and for all courts of justice, 
whether established by His Majesty’s charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions ot princes and States in alliance with 
the said Company ’ (i.e. the East India Company). 


1 As to the powers exercisable under this section the following opinion 
was given to the East India Company im 1839 :-— 

‘We think the Legislative Council has power to make laws to provide 
for the punishment of offences in cascs here contemplated. The Legislative 
Counc) has power to pass laws enacting and declaring that crunes and 
offences committed in the territories of princes or States in India adjacent 
to the British territories by persons, the native subjects of and owing 
obedience to the Jaws of such British terntorics, shall be liable to be tricd 
and punished as 1f commutted within the loca] limits of the British territories. 
Crimes and offences against the State, and the ermes of forgery, coining, 
&e., might frequently be committed without the limits of the Company's 
territories. Indeed, by the existing laws, British subjects are liable to 
be tried in the supreme courts for offences committed anywhere within 
the Company's lnmits. We do not consider the affirmative clase in 3 & 
4 Will. IV, c. 85, 8. 43, giving the power to the Legislauve Counci] to make 
laws “‘ for all servants of the said Company within the dominions of princes 
and States in alliance with the suid Company,” as restraining the Legislative 
Council from making laws for the purposes in question, but as either 
perhaps unnecessary or as meant to remove all doubt as to the power 
to bind servants of the Company in the particular case spevified, who 
might not be (as occasionally happens) either natives or subjects of the 
British territories or British subjects of Her Majesty. 

‘We think that the Legislative Council has power in the samo manner 
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This section has been superseded by the Indian Councils 
Act, 1861, and has been repealed, but is still of importance 
as the enactment under which the Penal Code of 1860 was 
made. 

The enactments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act, 1861, as 
supplemented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 1892. 

Section 22 of the Indian Councils Act, 186 (24 & 25 Vict. 
c. 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ‘now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
ond to make laws and regulations for ali persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty.’ 

Section 1 of the Government of India Act, 1865 (28 & 29 
Vicl. c. 17), after reciting that the Governor-General im 
Council had power to make laws and regulations for all 
persons, British or native, within the Indian dominions, and 
to provide for the trial and pumshment of cmmes and offences committed 
upon the high seas, enacting and declating them to be offences of the samo 
quality and tmable and punishable as if they had been committed on land, 
as bas been done as to offences committed at sca by British statutes. It 
would, of course, be proper to limit the application of such a law to persons, 
Natives and subjects, owing obedience to the laws of the British territories 
For piracy, &c , provision has been made by existing laws, 

e ‘ 
(Signed) J. CAMPBELI, 
RK. M Rorre, 
R. Srankie, 
James Wiaram. 

‘Temple, January 30, 1839’ 

But it 1s dafficult to reconcile this opmion with the opinion subsequently 
given 4s to the inability of the Indian Legislature to pass Jaws bmding on 


natives of British India outsiae the termtories of British India (see Forsyth, 
Cases and Opinions on Conastitrtional Law, pp. 17, 32). 
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that it was ‘ expediont to enlarge the powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of’ 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section 1 of the Indian Councils Act 1869 (32 & 33 Vict. 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Vict. 
c. 14), explains that the expression ‘now under the dominion 
of Her Majesty,’ in the Act of 1861, is to be read as if the 
words ‘ or hereafter’ were inserted after ‘ now.’ 

It will be observed that the expression used in the Act 
of 1861 is, ‘within the dominions of princes and States in 
alliance with Her Majesty,’ an expression substituted for and 
apparently framed on the words in the Act of 1833, ‘ princes 
and States in alliance with the said Company.’ The expression 
in the Act of 1865 is, ‘ princes and States in India in alliance 
with Her Majesty.’ The language used in the Act of 1861, 
if construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her* Majesty 
or not.1. However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 


+ This seems to be the construction adopted by the late Mr. Justice 
Stephen, who says: ‘The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Nativo States adjacent to British India.’ Htstory of Criminal Law, ii. 12. 


v] BRITISH JURISDICTION IN NATIVE STATES 4II 


States of India, seems, under existing circumstances, to be 
open to question. 

Doubts have also been raised as to the class of persons for 
whom, under the denomination of ‘ British subjects,’ legislative 
powers may be exercised under the Act of 1865. The pre- 
amble of that Act speaks of ‘all persons, British or natives, 
within the Indian dominions,’ and the Act then gives power 
to legislate for all British subjects in Native States. It was 
accordingly argued that ‘ British subjects’ did nut include 
natives of British India The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
The earlier enactments relating to India were passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the preamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ‘ without prejudice to the 
undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same,’ thero 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
natives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term ‘ British subject’ 
has to be construed in a restricted sense in the earlier of these 
enactments, and it is possible that the restricted meaning 

1 See Minutes by Sir H. S. Maine, Nos. 36 and 73. 
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which had becn attached to it by usage still continued to 
attach to it when used in some of the enactments dating 
subsequently to the time when British India had pussed 
under the direct aud immediate sovereignty of the Crown. 
The term as used in Acts of Parliament was never precisely 
defined, and perhaps was treated as including generally 
white-skinned residents or sojourners in the country by way 
of contradistinction to the native population. 

After the status of ‘ Roman citizenship ’ had been extended 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate 
the class formerly known as British subjects in the narrower 
sense, and for that purpose they inverted the definition of 
European British subject, which is now to be found in s. 4 
of the Code of Criminal Procedure, 1898. That section 
declares that ‘ European Briiish subject ’ means— 


‘(1) Any subject of Her Majesty born, naturalized, or domiciled 
in the United Kingdom of Great Britain and Irelarid, or in any of 


? The doubts which were ut one time entertained as to the meaning to 
be attached to the term ‘ British subject,’ in its application to persons 
born or living in India, ure well illustrated by a note which is quoted at 
p. 89 of Morley’s Diyest from an edition by Mr. L. Clarke of the statuly 
9 Geo. 1V, ¢. 33. This note says: ‘ Accordmg to one opinion, all persons 
born within tho Company's terntorics are British subjocts. Tuais opinion 
is founded on the supposition that these territories are Britis). colonies, 
and stand in the samo situation as the island of Bombay, the Canadas, 
the Cape of Good Hope, or any other colony which has been acquired by 
conquest or ceded by treaty. According to anothor opinion, those persons 
only are British who are natives, or the legitimate descendants of natives, 
of the United Kingdom or the colonics which are admitted to be annexed 
to the Crown. A third opinion considers Christianity to be a test of an 
individual boing a British subject, provided that the person was born in 
the Company's territories ; and according to this an Armonian, or the 
legitimate offspring (being a Christian) of English and native parents, would 
be a British subject. Nothing positive can be gath red from any of the 
Acts of Parliament, exeopting that 9 Geo. IV, °. 33, appears to negative 
the position that Muhammadans and Hindus are British subjects; and 
the Jury Act, 7 Geo, 1V, c. 37, seems to be equally opposed to any persons 
being British subjects but natives, or tho legitimate descendants of natives, 
of the United Kingdom or its acknowledged colonies.’ 

See also the fifth Appendix to the Report from the Select Committee of 
the House of Commons in 1831, pp. 1114, 1142, 1146 et seq., 1168, 1178, 
1229. 4to edition. 
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the European, American, or Australian colonies or possessions of 
Her Majesty, or in the colony of New Zealand, or in the colony 
of Cape of Good Hope or Natal ; 

*(z) Any child or grandchild of any such person by legitimate 
descent.’ 


This definition is open to much criticism, and obviously 
errs both by way of redundancy and by way of deficiency. It 
can hardly be treated as a precise equivalent of the term 
* British subject’ in its older sense, althuugh it is intended 
to have approximately the same meaning. If the term 
‘British subject’ in the Act of 1865 were to be construed 
as equivalent to ‘European British subject’ in the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make Jaws, say, for a native of Ceylon in the 
territories of the Nizam. But the language of the Act of 
1865 can hardly be construed by the light of an artificial 
definition which was invented at a subsequent date. And 
even if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India. 

The Indian Legislature has also power under special enact- 
ments to make laws with extra-territomal operation on 
particular subjects. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Vict c. 38), the Indian Legisla- 
ture may make laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cape of Good Hope on the west 
and the Straits of Magellan on the cast, and any territorial 
waters between those limits. 

So atso s. 264 of the Merchant Shipping Act, 1894 (57 & 
58 Vict. c. 60), enacts that if the legislature of a British 
possession—an expression including India—by any law 
apply or adapt to any Hritish ships registered at, trading 
with, or being at any port in that possession, and to the 
owners and masters and crews of those ships, any provisions 
in Part II of that Act which do not otherwise so apply, the 
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law is to have effect throughout His Majesty’s dommuons 
and in all places where His Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act enacts 
that the Governor-General of India in Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shal] apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part 
ITI of the Act fix dietary scales, declare the space for steerage 
passengers, and do other things ; and the provisions of any 
such Act while in force are to havo effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature. See, 
e.g., 33 Geo. III, ec. 52, s. 156; 9 Geo. IV, c. 74, 8. 1; 12 & 13 
Vict. c. 96; 23 & 24 Vict. c. 88; 53 & 54 Vict. c. 27. 

On the same principle the Slave Trade Act, 1876 (39 & 
40 Vict. c. 46), enacted that if any person, being a subject 
of Her Majesty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he will be dealt with as if the offence or abetment hed been 
committed in any place within British India m which he 
may be or may be found; and, under s. 2, if the Governor- 
General in Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend- 
ing Act may be laid before both Houses of Parliament, and 
then, unless an address is presented to the contrary, the King 
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may by Order in Council give the amending provisions the 
same extra-territorial operation as the provisions amended.! 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of 1860 and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those territories, 
in the same manner as if the act had been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern- 
ment of India. 

Section 188 of the Code of Criminal Procedure, 1898, 
eaacts that— 

When a native Indian subject of Her Majesty commits an offence at 
any place without and beyond the limits of British India, or 

when any British subject commits an offence in the territories of any 
Native Prince or Chief in India, or 

when a servant of the Queen (whether a Brilish subject or not) com- 
mits an offence in the territories of any Native Prince or Chief in India, 

he may be dealt with in respect of such offence as if it had beon com- 
mitted at any place within British India at which he may be found : 

Provided that no charge as to any such offence shall be inquired 
into .n British India unless the Political Agent, if there is one, for the 
territory in which the offence is alleged to have been committed, certifies 
that, in his opinion, the charge ought to be inquired into in British 
India ; and, where there is no Political Agent, th. sanction of the Local 
Government shall be required : 


1 See romarks on this enactment in Westlake, Chapters on Principles of 
International Law, p. 222. 
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Provided, also, that any prucevdings taken against any person under 
this section which would be a bar to subsequent proceedings against 
such person for the same oftence if such offence had been committed in 
British India shall be a bar to further proceedings against him under 

XXI of _ the Foreign Jurisdiction and Extradition Act, 1879, in respect of the 
1879. same offence in any territory beyond the limits of British India. 


The provisions of the existing Code of Criminal Procedure 
may be taken to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation? 

Conclu- The general conclusions appear to be :— 


ceneeal x. The Indian Legislature is not in any sense an agent 


peadian OF delegate of the Imperial Parliament,? but its powers are 


Iegisla- limited by the terms of the Acts of Parliament by which 


ture, 
those powers are conferred. 


2. Tho Indian Legislature has power to make laws— 

(a) for native Indian subjects of His Majesty or native 
Indian soldiers in His Majesty’s Indian forees in any 
part of the world; and ’ 

(b) for British subjects, in a narrow sense, and servants 
of the Government, in Native States. 

3. Whether the Indian Legislature has power to make 

laws for British subjects, not being either European British 
subjects or natives of India, in Native States, or to make 


1 The construction of the provisions as to extra-territorial jurisdiction 
in earlier editions of the Code of Criminal Procedure, and in the Indian 
Foreign Jurisdiction and Extradition Act, 1879, now superseded by an 
Order under the Foreign Jurisdiction Act of the British Parliament, gave 
rise, in the Indian courts, to difficult questions, which are illustrated by 
the following cases: FR. v. Pirtal, (1873) 10 Bom. Rep. 356; FR. v. Lukhya 
Govind, (1875) |. L. R. 1 Bom. 50; Hmpress v. Surmook Singh, (1879) 
I. L BR. 2 All. 218; Empress v. S. Moorga Chatty, (1881) I. L.,.R. 5 Bom. 
338; Siddha v. Biligiri, (1884) I. L. R. 7 Mad. 354: Queen Empress v. 
Edwards, (1884) I. L. R. g Bom. 333; Queen v. Abdul Latrb, (1885) I. L. R. 
10 Bom 186; Gregory v. Vudakasi Kanjani, (1886) I. L. R. 10 Mad. 21 ; 
Queen Empress v. Mangal Takchand, (1886) I. L. R. 10 Bom. 274; Queen 
Empress v. Kirpal Singh, (1887) 1 1. R.9 All. 523; Queen Empress v. Daya 
Bhima, (1888) I. L. R. 13 Bom. 147 ; Re Hayes, (188g) 1. L. R. 12 Mad. 39 ; 
Queen Empress v. Natwarai, (1891) I. L. R. 16 Bom. 178; Queen Empress 
v. Ganpatras Ram Chandra, (1893) I. L. R. 19 Bom. 105. 

* R. v. Burah, L. R. 3 App. Cas. 889, 
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laws for British subjects not being natives of India, or‘for 
servants of the Government, as such, in States outside India 
as defined ‘by the Interpretation Act and by the Indian 
General Clanees Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4 Excopt fn these cases, and except in pursuance of special 
enactments, guch as the Indian Marine Service Act, the opera- 
tion of Aets of the Indian Legislature is strictly territorial, 
and extends only to persons and things within British India. 

5. The indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-territorial powers which it 
possesses, 

But the Governor-General in Council has in his executive 
capacity extra-territorial powers far wider than those which 
may be _gxercised by the Indian Legislature. By successive 
charters and acts extensive powers of sovercignty have been 
delegated by the English Crown, first, to the East India 
Company, and afterwards to the Governor-General in Council 
as its successor. Tho Governor-General in Council is the 
representative in India of the British Crown, and as such 
can exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, not 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
who are not subjects of the King. 

1691 Ee 
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‘The existence of these powers was until recently declaret 
and their exerdfse was to some extent régulnted* by. the 
Foreign. Jurisdigtion and Extradition Act, 1879, of the 
Govermuiens of India, which contained recitals corresponding 
to those in ‘the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. But a few years ago it was recog- 
nized that the extra-territorial powers exercisable by the 
Governor-General in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other parts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris- 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879, having been superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903. $ 

The Order of I902 is of sufficient importance to justify its 
being sct out in full. 1 runs as follows :— 

1. This Order may bo cited as the Indian (Foreign Jurisdiction) 
Order in Council, 1902. 

2. The limits of this Order are the territories of India outside British 
India, and any other territories which may be declared by His Majesty 
in Council to be territories in which jurisdiction is exercised by or on 
behalf of His Majesty through the Governor-General of India in Council, 


or som» authority subordinate to him, including the territorial waters of 
any such territories, 

3. The Governor-General of India in Council may, on His Majesty's 
behalf, exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the time being has within the 
limits of this Order, and may delegate any such power or jurisdiction to 
any servant of the British Indian Government in such manner, and to 
such extent, as the Governor-General in Council from time to time 
thinks fit. 

4. The Governor-General in Council may make such rules and orders 
as may seem expedient for carrying this Order into effect, and in par- 
ticular— 

(a) for determining the law and procedure to be observed, whether 

by applying with or without modifications all or any of the 
provisions of any enactment in force elsewhere, or otherwise ; 
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(b) for determiniig the persons who are to “exercise jurisdiction, 
- eithes-gengréfly or in particular classef of cages. and the powers 
to be exercised by them ; 

(c) for determining the courts, authorities, judged, and magistrates, 
by whom, and for regulating the manner in which, any jurisdiction, 
auxiliary or incidental to or consequential on the jurisdiction 
exercised ‘under this Order, is to be exercised in British India ; 

(d) for regulating, the amount, collection, and application of fees. 

5. All appointments, delegations, certificates, requisitions, rules, 
notifications, processes, orders, and directions made or sssued under or 
in pursuance of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
effect as 1f made or issued under this Order. 

6. The Interpretation Act, 1889, shall apply to the construction of 
this Order. 

The substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on a wider and firmer basis, and has removed 
many of the doubts and difficulties to which reference was 
made in tho first edition of this book, and which arose from 
the limitations on the powers of the Indian Legislature, and 
from the language of the statutes by which those powers were 
conferred. 

The language of the Order is wide enough to include every 
possible source of extra-teiritorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exereised in accordance with Indian Acts. To 
guard against any breach of continuity, all appomtments, 
rules, orders and other things made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are expressly confirmed, and are to have effect as 
if made or done under the Order of 1902. The orders thus 
confirmed, and the orders issued under the new system, have 
usually taken the form of orders for different Native States, 
or for regions or districts or places within them, constituting 


1 Some fresh difficulties have, however, arisen under the Order of 1902 
and the expediency of substituting a new Order has for some time been 
ander consideration. 

Ee2 


420 GOVERNMENT OF INDIA {CH: 


civil and criminal courte of different grades, and declaring 
the law which they are to administer, that law consisting of 
certain British Indian Acts with specified modifications. 
These orders are notified in the Gazette of India and are to 
be found in volumes issued by the Legislative Department of 
the Government of India. In editing these volumes the 
Legislative Department takes care to discriminate between 
enactments of the Indian Legislature which apply proprio 
vigore to certain classes of persons in Native States, and enact- 
ments which are, in the official language of India, ‘applied’ 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Governor-General’s order. 
The local limits of the Order of 1902, that is to say, the 
areas within which, or with respect to which, jurisdiction and 
powers may be exercised under the Order, are, 1n the first 
place, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are descriked more 
technically in the Interpretation Act, 1889,1 as territories ‘of 
any native prince or chief under the suzerainty of IlIis 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India. The actual extent of ‘ India’ at 
any given time must always be a political question. And 
there may often be territories on the external fringe of, or 
outside, ‘ India,’ within which it may be doubtful whether the 
British Crown has power and jurisdiction, and whether and 
how far that power and jurisdiction is delegated to the 
Governor-General in Council. These are the territories 
described in the preamble to the Order of 1902 as ‘ territories 
adjacent to India,’ and the limits of the Order are declared 
by 8. 2 to be not only ‘ the territories of India outside British 
India,’ but ‘any other territories which may be declared by 
His Majesty in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through the 
1 52 & 53 Vict. c. 63, 8. 18 (5). 
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Governor-General in Council or some authority subordinate 
to him.’ No such declaration has yet been made. 

The territories within the limits of the Order are expressly 
declared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cutch. 

The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (s. 6) and of 
assigning jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go beyond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision correspond- 
ing to s. 5 of the Indian Act of 1879, under which a notifica- 
tion in the Gazette of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases in which an authoritative decision of this kind, 
given under a full sense of political responsibility, is most 
likely to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the limits of India. With respect to the Native States of 
India one may anticipate that it will rarely, if ever, be 
needed. In these States there is no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in Council, 
and experience shows that the doubts which have from time 
to time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difficulties. 

The Governor-General, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India, Those Native States have 
often, and not improperly, been described as protectorates. 
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But, thef are protectoratas.in a very special sense." ‘They 
‘Siffet thaterialty fYors the Eurepean protectorates to which 
teferehod 43 inafle ‘Mts text-books of Furopean international 
‘aw.* Fhéy also @iffer from the protectorates established 
Bver uncivilized Bribes and the tefritories occupied by them 
in Africa, because Jn all the Indian Native States, with the 
exception of some wild regions on the trontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereignty, and for international purposes their 
territory is in the same position as British territory and 
their subjects are in the same position as British subjects. 
On the other hand, the Secretary of State has been advised 
that the subject of an Indian Native State would be an alien 
within the meaning of s. 7 of the Naturalization Act, 1870 
(33 & 34 Vict. c 14), so as to be capable of obtaining a cer- 
tificate of natnralization under that section. Finally, the 
rulers of Indian Native States owe politica) allegiance to the 
King-Emperor. These peculiarities have an important bearing 
on the jurisdiction exercisable over European foreigners within 
the territories of those States. 

Tn point of fact the jurisdiction of the Governor-General in 
Council within the territories of Native States is exercised— 

(2) over European British subjects in all cases ; 

(b) over native Indian subjects in certain cases ; 

(c) over all classes of persons, British or foreign, withia 

certain areas, 

It is the policy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
British subjects, but to require them either to be tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty when 
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withit Native States, but donbtlesg woutd apsery yommue Lp 

over guch persons in- cases where.jt thought the assertion - 
necessary. Apparénthy if docs nok -in*hhdthasi* ences Treat 
as native Indian subjects of His Majesty persoma who are 
natural-born subjects by statute, that is # say, by reasor 

of being children or grandchildren of native Indian subjects. 

But perhaps the question how such persons ought to be treated 

does not arisg in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstances, such as durmg the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates. Even if consent of the foreigner’s 
Government were held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India is not allowed tu hold diplomatic or other official 
intercourse with any other Power, and the ycneral recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless be con- 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by British 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States 15 m the 
same position as the territory of British India. 

There are certain areas within which full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India cver all classes of persons as if the 
terntory were part of Britssh India. The most conspicuous 
instance of this is the district known as the Berars, or as the 
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Hyderabad Assigned Districts, which, although held under 
a perpetual lease, and administered as if it were part of the 
Central Provinces, is not, technically, within British India.! 
The same appears tu be the position of the residencies and 
other stations in the occupation of political officers,’ and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States ‘full jurisdiction’ 
has been ceded in railway lands within the territories of those 
States. The effect of one of these grants was considered in 
a case which came before the Judicial Committee of the 
Privy Council in 1897.5 In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. ‘The warrant was executed within the area ot 
railway lands over which ‘full jurisdiction’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that for the purpose of ascertaining the nature 
and extent of the ‘full jurisdiction’ coneeded, reference must 
be made to the correspondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in the 
territories of Native States has often been compared to the 
extra-territorial character recognized by European inter- 
national law as belonging to diplomatic residencies and to 
cantopments in time of war. There is an analogy between 

* See East India (Hyderabad) Agreement respecting the Hyderabad 
Assigned Districts, 1902; Cd. 1321. 

* As to the civil and military station of Bangalore, see Re Hayes, (1888) 


I, L. R. 12 Mad. 39. 
* Muhammed Yusuf-Ud-Din v. The Queen Empress (July 7, 1897). 
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the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy. As has been seen above, 
the jurisdiction exercisable by the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitaticns, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular classes of persons are to be deter- 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris- 
diction is exercised, and, in the absence of express agreement, 
are to be inferred from usage and from the circumstances 


of the case. 
In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar? :— 


‘It may perhaps be worth observing that, according to the more 
precise language of mudcrn publicists, “ sovereignty ” is divisible, but 
“independence” is not. Although the expression * partial independence” 
may he popularly used, it is technically incorrect. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is ouly one independent sovereign, the British Government. My reason 
for offering a remark which may perhaps appear pedantic is that the 
Indian Government seems to me to have uccasionally exposed itself to 
misconstruction by admitting or denying the independence of particular 
States, when, in fact, it meant to speak of their sovereignty. 

‘The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, which has to be separately decided in cach case, and to which 
no general rules apply. In the imore considerable instance, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
and then the only question which remains is, what has become of the 
sovereign rights which are not mentioned in the Convention ? Did the 
British Government reserve them to itself, or did it intend to leave the 
Native Power in the enjoyment ot them ? In the case of Kattywar the 
few ambiguous documents which bear ou the mattor seem to we to point 
tono certainresult, and J consider that the di. tribution of the sovereignty 
can only be collected frem the de facto relations of these States with the 
British Government, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate. 


1 Minutes by Sir H. S. Maine, No. 22, at p. 37. 
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“It appears to me, therefore, that the Kattywar States have been 
permitted to enjoy several sovereign rights, of which the principal— 
and it is a well-known right of sovereignty—is immunity from foreign 
laws. Their chiefs have also been allowed to exercise (within limite) 
civil and criminal jurisdiction, and-several of them have been in the 
exercise of a very marked (though minor) sovereign right—the right 
tocoin money. But far the largest part of the sovervignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to me to be an almost unlimited right of 
interference for the better order of the States. I mean that, if the 
interferences which have already taken place be referred to principles, 
those principles would justify any amount of interposition, so long as 
we interpose in good faith for the advantage of the chiefs and people 
of Kattywar, and so long as we do not disturb the only unqualified 
sovoreign right which these States appear to possess—the right to 
immunity from foreign Jaws.’ 4 


From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subjects, or certain other 
limited classes of persons. In others the functions of exleinal 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share may 
be so large as to leave to the previous ruler of the territory, 
if such there be, nothing more than a bare, nominal, or 
dormant sovereignty? 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will 
apply according as the position is approached from the point 


1 As to Kathiawar ace the two cases devided in 1905 by the Judicial 
Committee, Hemchand Devehand vy. Azam Sakarlal Chhotamlal, and The 
Taluka of Kotda Sangani v. The State of Yondal, A.C. [1906], p. 212 5 
referred to above, p. 203. 

? A curious illustration of the extent to which the exercise of sovereign 
rights can be claimed without the claim of territorial sovereignty is sup- 
plied by the treaty between the United States and the Republic of Panama 
with respect to the territory within the ‘ Canal Zone.’ 
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of view of international law, or from the point of view of 
municipal law. 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to 1egard, and will, from an inter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
precludé British interference in such cases. The reply would 
be, ‘We know nothing of these arrangements, exeept that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.’ A similar position would arise if 
a subject of that foreign State were grossly ill-used within 
the territory, and were denied justice by the persons exer- 
cising authority there. 

The view taken hy municipal law is widely different. For 
the purposes of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. Tn some cases if may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To allow the existence of a penumbra between British and 
non-British territory would cause endless confusion. The 
judicial] and executive authorities must be in a position to 
say whether, for purposes of municipal law, a particular 
territory is within or without ‘His Majesty's dominions” or 
‘ British India.’ And the legislative autiorities must be in 
& position to determine wheiher the legislation for such 
a territory is to be carried out through the ordinary legislative 
organs, or through the machinery recognized and supported 
by the Foreign Jurisdiction Acts. Again, important questions 
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of status may turn on the question whether the territory 
in which a man is born is British territory or not. To deter- 
mine whether a particular territory is British or not, it may 
be necessary to nok not merely to the powers exercised 
within it, but also to the manner in which, and the under- 
standings on which, those powers have been acquired and 
are being exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there will usually be no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 
ticular tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

The general conclusions appear to be :— 

1. The extra-territorial powers of the Governor-General of 
India are much wider than the extra-territorial powers of the 
Indian Legislature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories of any State outside India is a question 
which depends on the arrangements in force with the Govern- 
ment of that State, and on the eatent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub- 
jects of the State within which the jurisdiction is exercised, 
but also to foreigners. 

4. The classes of persons and cases to which jurisdictio. 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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CONSTITUTION OF THE LEGISLATIVE COUN- 
CILS UNDER THE REGULATIONS OF NOVEM- 


BER 1909 AS REVISED IN rorz 


INDIA 
Ex Officio. 


The six Ordinary Members of the Governor General’s 
Council, the Commander in-Chief, and the Licu 
tenant-Governor or Chief Cominissioner of the 
province in which the Council sits em 


Additional 


Nominated members, of whom not moie than 28 
must be officials) and of whom three, bemg non- 
ofhcials, shall be selected respectively from the land- 
holders of the Punjab, the Muhammadans of the 
Punjab, and the Indian Commercial Community 


Elected Members, elected by 


(a) The Provincial Legislative Councils 2 

(b) Thelandholders of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Orissa, and 
the Central Provinces. 

(c) The Muhammadans of Madras, Bombay, 
Bengal, the United Provinces, and Bihat 
and Orissa. 

(d) The Muhammadan landholders im the 
United Provinces or the Muhammadans of 
Bengal (at alternate elections) : 

(2) The Chambers of nae Calcutta and 


Bombay 
Total . ‘ 
or, including the Governor General . 
MADRAS 
Ex Officio. 


Members of the Executive Council 
Advocate-General : ‘ 


1 Nine of these are to be officie 1s representing provinces 


13 


iS) 


33 
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Ge 
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Additional. 

Nominated membess, of whom not more than 16 are 
to be officials, and cue is to bea a dais 
of Indian Commerce. 

Nominated experts, who oe be either officials or 
non-officials =. ‘ ‘ a é 

Elected members, slanted by 

(a) The Corporation of Madras 

(6) Municipalities and District Boards 
(c) The Universit: y 

(d) The Landholders 

(e) The Planting Community | 

(f) Muhammadans ‘ 

(g) The Madras Chamber of Commerce 
(h) The Madras Trades Association 


Total . 
or, including the Governor 


BOMBAY 
Le Officio, 


Members of the Executive Council 
Advocate-CGeneral 


Additional. 


Nominated members, of whom not more than 14 are 
to be officials 
Nominated experts, who may be either officials or 
non-officials , , : " ; 
Elected members, elected by 
(a) The Corporation of Bomba 
(6) Municipalities . Fi 
(c) District Boards 
(d) The University 
(e) The Landholders 
(f) Muhammadans : 
(q) The Bombay Chamber of Commere Cc. 
(hk) The Karachi Chamber of Commerce . 
(t) The Millowners’ Associations of viele and 
Ahmedabad . 7 
(3) The Indian Commercial Community . 


Total . 
or, including the Governor 
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48 
49 
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BENGAL 
Ex Officio. 


Members of the Executive Council 


Additional. 


Nominated members, not more than 16 to be officials 
and one to be a representative of the European 
Commercial Community outside Calcutta and 
Chittagong, and one of Indian Commerce . ‘ 

Nominated experts, who may be either officials or 
non- officials A . ; : 

Elected members, elected iy 

(a) The Corporation of Calcutta 

(6) Municipalities : 

(c) District and Loval Boards. 

(d) The University a 

(e) The Landholders of the Presidenc y; ‘Burd- 
wan, Rajshahi and Dacca Divisions . 

(f) Muhammadans 

(q) The Bengal Chamber of Commerce 

(hk) The Calcutta Trades Association 

(1) The Chittagong Port Commissioners . 

(A) Commissioners of the Corporation of Cal 
cutta (excluding nominees of Government) 

(!) The Tea-planting Community 

(m) Municipalities of the Chittagong Division 
or (at alternate ny Landholdersof the 
same Division . 


Total 
or, including the Governor 


BIHAR AND ORISSA 


Ex Offcvo, 
Members of Executive Council 


Additwnal. 


Nominated members, not more than 15 to be officials 
Nominated expert, who fossa be either an official or 
& non-official . . . 


moO 
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20 


53 
54 


19 
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Elected members, elected by 
(a) Municipalities ; 
4b) District Boards 
(c) The Landholders 
(d) Muhammadans F 
(e) The Planting Community . 
(f) The Mining Community 


| Me Pon no 


T a 
or, including the Lieutenant-Governor . 


UNITED PROVINCES 


Nominated members, not more than 20 to bc officials, 
and one to be a representative of Indian commerce 
Nominated ati who ey be officials or non- 
officials ; . : ‘i 
Elected members, adeatesl by 
(a) Large Municipalities in rotation ‘ 
(b) District Boards and Smaller Municipalities 
(c) Allahabad University 
(d) The Landholders 
(e) Muhammadans ‘ 
(f) The Upper India Chamber of Commerce 


HAN HOLS 


Total . : 
or, including the Lieutenant- Governor. 


PUNJAB 


Nominated members, not more than ro to be officials 
Nommated experts, who asd be either officials or 
non-officials . ‘ é 2 ; 

Elected members, elected te 

(a) The Punjab Chamber of Commerce . 

(6) The Punjab University 

(c) Municipal and Cantonment t Committees 

(d) District Boards 


[wwHH’ 


Total . ‘ a 
or, including the Lieutenant-Governor . 


WEEK 


26 


71 


49 
50 


16 
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BURMA 


Nominated officials 
Nominated non-officials 
(a) To represent the Burmese population 
(6) To represent the Indian and il Com- 
munities : 
(c) To represent other interests 


Nominated experts, who may be either officials or 
non-Oflicials 
Elected by the Burma Chamber of Commerce . 


Total 
or, including the Lieutenant-Governor . 


- ASSAM 


_ Nominated members, not more than 9g to be officials . 
Nominated expert, who amy be either official or non- 
official : . : ‘ : 

Elected members, lected ie 

(a) Municipalities 

(b) Local Boards . 

(c) The Landholders 

(¢) Muhammadans ‘ 

(e) The Tea-planting C ommunit Sy 


Total : 
or, including the Chief Commissioner 


CENTRAL PROVINCES 
Nominated members, not more than 10 to be officials, 
and 3 to be non-ofticials resident, in Berar . 
Nominated expert, who may be either oflicial or non- 
official ‘ ‘ ‘ : 
Klected members, dicted by 


(a) Municipal Committees 
(b) District Councils 
(c) The Landholders 


Total . F 
or, including the Chief Commissioner . 


1691 Ff 
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RULES OF BUSINESS OF NOVEMBER 55. 1909 


The 15th November, 1909 


No, 23.- In exercise of the powers conferred hy section 5 of 
the Indian Councils Act, 190g, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing, at any meeting of 
the Legislative Council of the Governor-General, the discussion of 
the annual financial statement of the Governor-General in Council. 


RULES FOR THE DISCUSSION OF THE ANNUAL FINAN- 
CTAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 


Definitions 
1. In these rules— 
(1) ‘ President? means— 
(a) the Governor General, or 
(b) the President nominated by the Governor-General 
in Council under section 6 of the Indian Councils 
Act, 1867, or 
(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1g09, or 
(d) the Member appointed to preside under rule 27 : 

(2) ‘ Member in charge’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member te whom 
such Member in charge may delegate any function assigned to 
him under these rules ; 

(3) ‘ Fiance Member’ means the Member in charge of the 
Finance Department of the Government of India ; 

(4) ‘ Secretary’ means the Secretary te the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary und every person for the time bemg exercising the 
functions of the Secretary ; 

(5) ‘ Financial Statement’ means the preliminary financial 
estimates of the Governor-General in Council for the financial 
year next following ; and 

(6) ‘ Budget’ means the Financial Statement as finally settled 
by the Governor-General in Council. 
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A.—THE FinanciaL STATEMENT 


General order of discussion. 


2.—(r) On such day as may be appointed in this behalf by the 
Governor-General, the Financial Statement with an explanatory 
memorandum shall be presented to the Council every year by 
the Finance Member, and a printed copy shall be given to every 
Member. 

(2) No discussion of the Financial Statement shall be permitted 
on such day. 

3.—(1) On such later day as may be appointed in this behalf by 
the Governor-General, the first. stage of the discussion of the 
Financial Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which civeun- 
stances may since have rendered necessary and has made any 
explanations of that Statement which he may think fit, any 
Member shall be at liberty to move any resolution entered in lus 
name in the list of business relating to any alteration in taxation, 
ary ucw loan or any additional grant to Local Governments pro- 
posed or mentioned in such Statement or eaplanatory memo- 
randum, and the Council shall thereupon proceed to ciseuss eae h 
such resolution in the manner hereinafier prescribed. 


4.—(1) The second stage of the discussion of the Financial State- 
ment shall commence as soon as may be after all the resolutions 
which may be moved as aforesaid have been disposed of, 

(2) In this stage each head or group of heads specified in the 
statement cuntained in the Schedule appended to these rules as 
being open to discussion, shall be considered separately according 
to such grouping as the Member in charye may determine. 

(3) The consideration of a particular head or group of heads 
shall be introduced by the Member in charge with such expiana- 
tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary. 

(4) Any Member shall then be at liberty to move any resolu- 
tion relating to any question covered by any such head or group 
of heads which may be entered in his name im the list of business, 
and the Council shall thereupon proceed to discuss every such 
resolution in the manner hereinafter prescribed. 


Subjects excluded from discussion. 


5. No discussion shall be permiited in regard to any of the 
following subjects, namely :—- 
(a) any sub,ect removed from the cognizance of the Legis- 
lative Council of the Governor-General by sec tion 22 
of the Indian Councils Act, 18614; or 
* See Digest, 8. 63. 
Ff 2 
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(6) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 
or 

(c) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty’s 
Dominions. 


Resolutions. 


6. No resolution shall be moved which does not comply with 
the following conditions, namely :-— 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it shall be clearly and precisely expressed and shal} raise 
a definite issue ; 

(c) if shal] not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or publie capacity ; 

(@) it shall not challenge the accuracy of the figures of the 
Financial Statement , and 

(ec) it shall be directly relevant to some entry in the Finan- 
cia] Statement. 


7. A Member who wishes to move a resolution shall-give 
notice in writing to the Secretary at least two clear days before 
the commencement of the stage of the discussion to which the 
resolution relates, and shall together with the notice submit 
a copy of the resolution which he wishes to move. 


8. The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government. 


9.—(1) No discussion in Council shall be permitted in respect 
of any order of the President under rule 8, 

(2) A resolution that has been disallowed shall not be entered 
in the proceedings of the Council. 


10. Resolutions admitted by the President shall be entered in 
the list of business in such order as he may direct. ’ 


Discussion of Resolutions. 


14.~--(1) After the mover of a resolution has spoken, other 
Members may speak to the mo‘ion in such order as the President 
may direct, and thereafter the mover may speak once by way 
of reply. 

(2) No Member other than the mover and the Member in 
charge shal! speak more than once to any motion except with the 
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permission of the President for the purpose of making an 
explanation. 


12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration: 

Provided that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 


13. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 


14. A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote. 


15. When, in the opinion of the President, a resolution has 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to reply and the Member in charge to subuut any 
final observations which he may wish to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 


16. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

17.—(x) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes, 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any member so desires. 

(3) The President shall determine the method of taking votes 
by division. 

18.— (x) The President may assign such time as with due regard 
to the public interests he may consider reasonable for the discus- 
sion of resolutions or of any particular resolution. 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

19. Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 

20. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn under rule r4, no resolution raising substantially the 
same question shall be moved within one year. 


B-~-Tue Booger 


21.—(z) On or before the 24th day of March in every year the 
Budget shall be presented to the Council by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any resolutions 
passed in Council have not been accepted. 
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(2) A printed copy of the Budget shall be given to each Member. 


22.—(x) The general discussion of the Budget in Council shall 
take place on such late: day as may be appointed by the Presi- 
dent for this purpose. 

(2) At such discussiun, any Member shail be at liberty to offer 
any observations he may wish to make on the Budget, but no 
Member shall be permitted to move any resolution in regard 
thereto, nor shall the Budget be submitted to the vute of the 
Council. 

(3) It shall be open to the President, if he thinks fit, to pre- 
scribe a time Jimit for speeches. 


28. The Finance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observa- 
tions as he may consider necessary. 


C.-~-GENERAL 


24,—(r) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. . 

(2) At any time, if the President 1ses, any Member speaking 
shall immediately resume his seat. 


25.—(1) Any Member may send his speech in print to the 
Secretary not less than two ciear days before the day fixed for 
the discussion of a resolution, with as many copies as there “are 
Members, and the Secretary shall cause one of such copies to be 
supplied to every, Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 


26.—(1) The President shall preserve order, and all po‘nts of 
order shall be decided by him. 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may at any time submit a point of order to 
the decision of the President. 

(4) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions. 


27. The Governor-General may appoint a Member of the‘Counci! 
to preside in his place, or in that of the Vice-President, on any 
vccasion on which the Financial Statement or the Budget or any 
portion thereof is discussed in the Council. 


28. The President, fur sufficient reason, May suspend any of 
the foregoing rules. 
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THE ScHEDULE 


Heads open to or excluded from discussion under rule 4. 





REVENUE. 
Heads open to dis- | Heads not open 
cussion. to discussion. 

[.—Land Revenue. | 1 V.—Stamps. 
1j —Opium, VII,—Customs. 
t11,—Salt. VII1.—As- 
V.—Excise, sessed T'aces. 
V1I.—Provincial X1.—T ributes 
Rates, from Native | 
IN.—Forests. States, 
X.~-Registration, | XVJ-A — 
M11.—Interest. Courls.' 
XTLL.—Post Office, | VAXXLZ.— 
XIV.—-Telegraph. Army. 
\V.—Mint. XX XI/1.—~ 
XVI-B —Jails. Martin. 
XVII —Police. XXX1IV.— 
A\LX.—Education. Miliary 
\.X.—Medical. Works. 
XXL—Scientific & | All purely Pro- 
other Minor De-| vinceal revenue 
partments, and revenue ac- 


XXII.—Receipts in 
aid of Supcrannua- 
tion, &c. 
XXIL1.—Stationery 
and Printing, 
XXIV.—Exchange. 
XXV.—- 

Mascellaneous. 
XXVI.—State Rail 
ways, 
XXVIII —S ubs.- 
dized Companies. 
<XIX.—JIrngation, 
Major Works. 
KXX.— 

Minor Works and 

Navigation. 

AXXTL— 

Uivil Works. 











cruing from 
divided heads in 
Provences pos- 
sessing Legus- 
latice Councils. 


» Mainly Court-fees and fines. 
* These heads include certain statutory chirges, which will be excluded 


from debate. 





EXPENDITURE. 





Heads opento dis Heads not open 
cussion. to discussion. 


1.—Refunds and 2.—Assrgn- 
drawbacks, ! ments and Com- 
3-—Land Revenue ; pensations. 


4.-—Opiun. 13.--/ntencst on 
5 —Salt. dcbt, 
6.— Stamps. 23. — Keelesras- 
7-—Exurse. teal. 


8.—Provincial 
Rates, 
9.—Custonis, 
10.-—Assessed Ta ven 
11.—Forests, 


25.— Political. 

27.--Tenatonal 
and = Politwal 
Pensions, 

j 38.—State Rail- 





12.—Registration. ways. 
14.—Lnterest on | $2 —Mayor 
other obligations, Works. ln- 


tercst on debt. 
40.—Army. 
40-4. —Manne 


15.—Post Office. 
16.—Telegraphs. 
17.—Muint. 


18 —General Ad | 47, — Sfrditary 
munistration.” Horks and De- 
19-A.—Courts of} fone 
Law* 47-A. — Speeral 


ig B.—Jails. 
20,.—Vohiee. 
22,—Education. 
24.—Medical. 
26,—Seientific and 
other Minor De- 
partments, 


Defence Charges, 
All statutory 
charges. 

All purdy Vro- 
vincral cxrpendi- 
ture and ecpen= 
diture accruing 


28.—Crvl Furlough | under divided 
and Absentee Al | Acads in Pro- 
Jowances. PINEES —_POBSEND= 
29 — Superannua-| og Legrolatirs 
tion Allowances | Codneds. 


and | ensons. 
30.—Stationery and 

Printing. 
31.—Exchange. 
32.— Muscellancous., 


* This head deals purely with interest, sinking funds, and annuities. 
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REVEY UE. EXPENDITURE. 


Heads open to dis- Heads not open | Heads open to dis- | Heads not open 
cussion, to discussion. | cussion. to discusston. 





33--—Famince Relief. 


34.—Construction of 
Protective  Rail- 
ways. 


35.-—Construction of 
Protective irriga- 
tion Works. 

36.—Reduction or 

Avoidance of Debt. 

40.--Subsidized 
ae ; Land, 

c 


41. ams Miscellaneous 
Railway Expendi- 


ture. 
42,—Irrigation : 
Major Works— 


Working Expenses. 
43.—Minor Works 
and Navigation, 
45.—Civil Works. 
48.—State  Rail- 
ways ; Capital 
Expenditure not 
charged to Re- 
venue, 
| 4—lrrigation | 
Works; Capital | 
\ Expenditure — not | 
charged to Re- 





venue, 
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The 15th November, 1909 


No. 24.—In exercise of the powers conferred by section 5 of 
the Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules authorizing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
any matter of general public interest. 


RULES FOR THE DISCUSSION OF MATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 


Definitions. 
1. In these rules— 
(1) ‘ President ? means— 
(a) the Governor-General, or 
(b) the President nominated by the Governor-General in 
Council under section © of the Indian Councils Act, 
1861, or 
(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 190g, or 
(d) the Member appointed to preside under rule 27 ; 

(2) ‘ Member in charge’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under <liscussion belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules; and 

(3) ‘ Secretary’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 


Matters open to discussion. 


2. Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions. 
8. Ng such discussion shall be permitted in regard to any of the 
following subjects, namely :— 
(a) any subject removed from the cognizance of the Legis- 
* lative Council of the Governor-General by section 22 
of the Indian Councils Act, 18611; or 
(b) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 
or 
(c) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty’s Dominions. 
1 See Digest, s. 63. 
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Resolutions. 


4. Subject to the restrictions contained in rule 3, any Member 
may move a resolution relating to a matter of general public 
interest : 

Provided that no resolution shall be moved, which does not 
comply with the following conditions, namely :— 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it shall be clearly and precisely expressed and shall 
raise a definite issue; and 

(c) it shall not contain arguments, inf2rences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity. 


5. A Member who wishes to move a resolution shall give 
notice in writing to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move the 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move : 

Provided that the President may allow a resolution to be 
moved with shorter notice than fifteen days, and may, in any 
case, require longer notice or may extend the time for moving t the 
resolution. 


6.—(1) The Secretary shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it or, when any resolution is 
not framed in accordance with rule 4, cause it to be returned to 
the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, re-submit the resolution duly amendea, the 
resolution shall be deemed to have been withdrawn. 


7. The President may disallow any resolution or part of a 
resolution without giving any reason therefor other than that 
in his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Counail of 
a Local Government. 


8.—(1) No discussion in Council shall be permitted in respect of 
any order of the President under rule 6 or rule 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Council. 


9. Resolutions admitted by the President shall be entered in 
the list of business for the day in the order in which they are 
received by the Secretary : 

Provided that the President may give priority to any resolu- 
tion which he may consider to be of urgent public interest, or 
postpone the moving of any resolution. 
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Discussion of Resolutions, 


10. The discussion of resolutions shall take place after all the 
other business of the day has been concluded. 


11.—(1) After the mover of a resolution has spoken, other 

Members may speak to the motion in such order as the President 
may direct, and thereafter the mover may speak once by way of 
reply. 
(2) No Member other than the mover and the Member in 
charge shall speak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
explanation, 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Provided that the mover of a resolution, when moving the 
same, and the Member in charge muy speak for thirty minutes. 


13.—(1) Every Member shall speak from his place, shall rise 
when he speaks, and shall address the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 


14.—(r) Any Member may send his speech in print to the 
Secretary not less than two clear days before the des fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretary shall cause one of such copies to be 
supplied to each Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 


15. The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 


16. When a resolution is under discussion any Member may, 
subject to all the restrictions and conditions relating to resolutions 
specifiea in rules 3 and 4, move an amendment to such resolution * 

Provided that an amendment may not be moved which has 
merely the effect of a negative vote. 


17.—(t) If a copy of such amendment has not been sent to 
the Secretary at least three clear days before the day fixed for 
the discussion of the resolution, any Member may object to the 
moving of the amendment; and such objection shall prevail 
uniess the President in exercise uf his power to suspend any of 
these rules allows the amendment to be moved. 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the information of each Member. 

18, A Member who has moved a resolution or an amendment 
of @ resolution may withdraw the same unless some Member 
desires that it be put to the vcte. 
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19. When, in the opinion of the President, a resolution and any 
amendment thereto have been suffieiently discussed, he may close 
the discussion by calling upon the mover to reply and the Member 
in charge to submit any final observations which he may wish 
to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 


20.—(r1) When an amendment to any resolution is moved, or 
when two or more such amendments are moved, the President 
shall, before taking the sense of the Council thereon, state or read 
to the Council the terms of the original motion and of the amend- 
ment or amendments proposed. 

(2) It shall be in the discretion of the President to put first to 
the vote either the original motion or any of the amendments 
which may have been brought forward. 


21. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 


22.--(1) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes, 

(z) Votes may be taken by voices or by division and shall be 
taken by division 1f any Member so desires. 

(3) The President shall determine the method of taking votes 
by division. 2 


General. 


28.—(1z) The President may assign such time as, with due regard 
to the public interests, he may consider reasonable for the dis- 
cussion of resolutions or of any particular resolution. 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 


24. Every resolutioa, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 


25. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
withdrawn under rule 18, no resolution or amendment raising 
substantially the same question shall be moved within one 
year. ; 


26.—(1) The President shall preserve order, and all points of 
order shall be decided by him. 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may atyany time submit a point of order to 
the decision of the President. 

(4) The President shall have all powers necessary for the pur- 
pose of enforcing his decisions, 
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27. The Governor-General may sppoint a Member of the 
Council to preside in his plaee, or in that of the Vice-President, 
on any occasion on which a matter of genera] public interest is 
discussed in the Council. 


28. The President, for sufficient reason, may suspend any of 
the foregoing rules. 


The 15th November, 1909 


No. 25.—In exercise of the power conferred by section 5 of the 
Indian Councils Act, Ig09, the Governor-General in Council has, 
with the sanction of the Secretary of State for India in Council, 
made the following rules authorizing the asking of questions at 
any meeting of the Legislative Council of the Governor-General. 


RULES FOR THE ASKING OF QUESTIONS IN THE LEGIS- 
LATIVE COUNCIL OF THE GOVERNOR-GENERAL 


1. In these rules— 
(1) ‘ President’ means— 
(a) the Governor-General, or 
(b) the President appointed under section 6 of the Indian 
Councils Act, 1861. or 
(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909 
(2) ‘Member in charge’ means the Member of the Council of 
the Governo:-General to whom 3s allotted the business of the 
Department of the Government of India to which the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules; and 
(3) ‘ Secretary’? means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 


2. Any question may be asked by any Member subject to the 
f llowing conditions and restrictions. 


8. No “question shall be permitted in regard to any of the 
following subjects, namely :— 

(a) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or with any Native State in 
India, or , 

(6) any matter under adjudication by a Court of Law 
having jurisdiction in any part of His Majesty's 
Dominions. 


